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LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY

1. Mario Williams was convicted of mandaughter by ajury in the Tdlahatchie County Circuit Court
on June 11, 2002, and sentenced to serve twenty years in the custody of the Mississippi Department of
Corrections. Williams now perfects his gpped to this Court, asserting the following issues: (1) the trid

court erred in granting the State's jury ingruction, S-3, as to the dements of sdf-defense; (2) his trid



counsel was ineffective for failing to object to jury ingtruction S-3; (3) the trid court erred in denying
proposed jury ingruction D-1, aperemptory ingruction; and (4) thetrid court erred in denying hismotion
for ajudgment notwithstanding the verdict or, in the dternative, anew trid. Finding no merit to theissues
presented, we affirm.
FACTS
12. On March 31, 2001, agroup of men, including the victim, Richard Redd, dso known as Terrd,
came to Webb, Missssppi. This group gpproached Mario Williams, who was on a porch shooting dice
with six others. Redd approached Williams about some money which Williams had "'beaten out of " Redd
on another occasion. Redd asked for his money and Williams pulled out some money and threw it tothe
ground. After Redd picked up the money and began to wak away, Williamsdrew agun and fired at Redd.
Redd died shortly thereafter from a gunshot wound to the right shoulder. Williams admitted that he shot
Redd, but claimed he did so in salf-defense.
DISCUSSION OF ISSUES

|. DID THE TRIAL COURT ERR IN GRANTING THE STATE'S JURY INSTRUCTION,
S-3, ASTO THE ELEMENTS OF SELF-DEFENSE?

3.  With hisfirg issue, Williams asserts that the State's jury indruction S-3, concerning self-defense,
iS not appropriate according to Reddix v. State, 731 So. 2d 591 (Miss. 1999). Williams specifically
damsthat jury ingtruction S-3 isan incomplete statement of law becauseit does not ingruct the jury it had
an afirmative duty to acquit him if it determined he had acted in salf-defense,

4.  We note that Williams made no contemporaneous objection to the granting of this particular
indruction. The law is well settled that if no contemporaneous objection is made, the error, if any, is

waived. Walker v. State, 671 So. 2d 581, 587 (Miss. 1995). However, adefendant who failsto make



a contemporaneous objection must rely on plain error to raisethe assgnment on gppedl. Foster v. State,
639 So. 2d 1263, 1288-89 (Miss. 1994). Although Williams admits to his failure to object to the
indruction, he contends that the granting of the ingtruction adversdly affected his fundamentd right to afair
trid and due process of law and, consequently, that we may address this issue as plain error. Having
determined that Williams daim is barred procedurdly, we will nonetheless proceed to determine whether
a subgtantive right was affected and whether that error led to amiscarriage of justice. Gray v. State, 549
So. 2d 1316, 1321 (Miss. 1989).
5. Inreviewing achdlengeto jury ingtructions, theingructionsactudly given must beread asawhole.
Williams v. State, 803 So. 2d 1159 (1[7) (Miss. 2001). When so reed, if theingtructionsfairly announce
the law of the case and create no injustice, no reversible error will befound. Id. Instruction S-3 stated as
follows

The Court ingtructs the Jury that to make a Murder justifiable on the grounds of sdif-

defense, the danger to the Defendant must be either actua, present and urgent, or the

defendant must have reasonable grounds to gpprehend a design on the part of the victim

to kill him or to do him some greet bodily harm; and, in addition to this, he must have

reasonable grounds to apprehend that there is imminat danger of such design being

accomplished. Itisfor thejury to determinethe reasonableness of the ground upon which

the Defendant acts and whether the Defendant acted in necessary sdlf-defense.
Thisingruction is the same ingruction on saf-defense recommended by Robinson v. Sate, 434 So. 2d
206, 207 (Miss. 1983) (overruled on other grounds, Flowersv. State, 473 So. 2d 164, 165 (Miss.
1985)). However, in Reddix v. State, 731 So. 2d at 595, the supreme court held that the Robinson
ingructiondid not "sufficiently treat the subject of sdf-defense’ becauseit failed to dert the jury to its duty
to acquit if it believed the theory of saf-defense.

T6. Nevertheless, thejury wasgiven ingructionsin addition to theRobinsoningruction on salf-defense.

The jury was given ingruction S-1, which stated:



The Court therefore ingructs you the jury that if you find from the evidence in this case,
beyond a reasonable doubt, that:

1) On March 31, 2001, the defendant, Mario Williams, did shoot and kill Richard Redd,
ahumean being;

2) Without authority of law and not in necessary self-defense;

If the State has falled to prove any one or more of these elements, beyond a reasonable
doubt, then you shdl find the defendant not guilty.

The jury was aso given ingruction number 15, which sated:

fi7.
by the additiond indructions given inthe casesubjudice. Therefore, wefind thisissueto bewithout merit.
118.
this was confusing and mideading to the jury, causing the jury to concentrate on one particular word or
segment of theingtruction rather than the indructionsasawhole. Williams cdlamsthat thisis not permitted
and condtitutes reversible error. However, the cases cited by Williams to support this argument do not
apply tothecasesubjudice. Thisingructionisneither inaccurate or confusing, condtituting reversible error

under Sudduth v. State, 562 So. 2d 67, 72 (Miss. 1990), nor does the ingruction single out or contain

Mandaughter isthekilling of a human being, without maice, in the hegt of
passion, by the use of adeadly weapon, without authority of law, and not in necessary
self-defense.

If you find from the evidencein this case beyond a reasonable doubt that Richard
Redd was a human being and that the Defendant, Mario Williams, did so shoot and kill
Richard Redd without malice, in the heat of passion, by the use of a deadly weapon,
without authority of law, and not in necessary sdlf-defense, then you shdl find the
Defendant guilty of Mandaughter.

If the State has failed to prove any one or more of the elements of mandaughter,
beyond a reasonable doubt, then you shal find the Defendant not guilty.

AsinWilliamsand Montanav. State, 822 So. 2d 954 (Miss. 2002), theReddix problem iscured

Williams dso briefly mentions that, since the word "imminent" was underlined in ingruction S-3,

comments on specific evidence. See Duckworth v. Sate, 477 So. 2d 935, 938 (Miss. 1985).

1. WASWILLIAMS TRIAL COUNSEL INEFFECTIVE FOR FAILURETO OBJECT TO

JURY INSTRUCTION S-3?



T9. In his next issue, Williams daimsthat histrid counsd was ineffective for faling to object to jury
indructionS-3. Williams contendsthet, in light of Reddix, thefallureof counsd to object to thisingtruction
adversdy affected hisright to due process of law and afundamentaly fair trid. Welook to our sandard
of review concerning clams of ineffective assstance of counsd. While looking to the totaity of the
circumstances, we must determine whether Williams proved his counsdl's performance was deficient and
whether this deficiency resulted in prgjudiceto Williams. Strickland v. Washington, 466 U.S. 668, 687
(1984). We must discover if any of the purported errors were "outside the range of professondly
competent assistance.” Id. at 690.

110.  We cannot find that Williams trid counsd wasineffective, especidly in determining thet there was
no error with regards to the jury ingtructions. Furthermore, Williams has neither proven that his counsd's
performance was deficient nor that, if there was a deficiency, prgudice resulted. We do not find that the
falure to object was outsde the range of professondly competent assstance, thus this issue is without
merit.

[1l. DID THE TRIAL COURT ERR IN DENYING WILLIAMS REQUEST FOR A
PEREMPTORY INSTRUCTION?

11. Inhisthirdissue, Williams contendsthat thetria court erred in denying hisrequest for aperemptory
indruction. Williamsarguesthat therewas an evidentiary basisto grant aperemptory ingruction. Welook
to our standard of review concerning peremptory ingtructions:

The standard of review for peremptory ingtructions and directed verdicts are the same.

I npassing upon aregquest for aperemptory ingtruction, al evidenceintroduced by the State

isto be accepted as true, together with any reasonable inferencesthat can be drawn from

that evidence, and if sufficient evidence to support averdict of guilty exists, the maotion for
adirected verdict isto be overruled.



Wall v. State, 718 So. 2d 1107 (1115) (Miss. 1998). Mississippi law isclear onthe subject of peremptory
indructions in crimind cases. "peremptory ingructions should be refused if there is enough evidence to
support averdict.” Warn v. State, 349 So. 2d 1055, 1055 (Miss. 1977). See also Hicksv. Sate, 580
S0. 2d 1302, 1304 (Miss. 1991); Benson v. State, 551 So. 2d 188, 193 (Miss. 1989). The court will
reverse only when reasonable and fair-minded jurors could only find the accused not guilty. Wetzv. State,
503 So. 2d 803, 808 (Miss. 1987).

12. Reviewingtheevidencein thiscase, wefind that there was enough evidenceto support the verdict.
Although Williams admitted to shooting Redd, there were inconsstencies between the testimony of the
State'switnesses and the defensewitnesses. Thewitnessesfor the Statetestified that they did not see Redd
with aweapon, that Redd demanded his money and Williams then threw it down, and that Williams shot
Redd after Redd picked up the money and waswaking avay. The defense witnessestestified that Redd
was in possession of agun. Williamstestified that Redd was pointing the gun a him as he atempted to
leave, that he heard shots, and that he shot a Redd in order to protect himsdf. Thejury obvioudy found
the State's witnesses to be more credible than the defense witnesses. We note the well-settled law that it
is within the discretion of the jury to accept or regject testimony by a witness, and the jury "may give
congderation to dl inferences flowing from the tetimony.” Mangum v. State, 762 So. 2d 337 (112)
(Miss. 2000) (quoting Grooms v. State, 357 So. 2d 292, 295 (Miss. 1978)). Itisaso withinthejury's
province to determine the weight and credibility of the evidence. Wetz, 503 So. 2d at 808. We cannot find
that the trid court erred in refusing to give the peremptory ingtruction.

V. DID THE TRIAL COURT ERR IN DENYING WILLIAMS MOTION FOR A JNOV
OR, IN THE ALTERNATIVE, A NEW TRIAL?



113. Inhislast issue, Williams argues that the trid court erred in denying his motion for aJNQOV or, in
the dternative, a new trid. Specificdly, Williams briefly argues that the verdict was not supported by
uffident evidence and that the verdict was againgt the overwhelming weight of the evidence. AsWilliams
addresses both the sufficiency of the evidence and the weight of the evidence, we will discuss each
Sseparately.

a. Qufficiency of the evidence
114.  For the sufficiency of the evidence we look to our standard of review:

[T]he sufficiency of the evidence as a matter of law is viewed and tested in a light most

favorable to the State. The credible evidence consistent with [the defendant's] guilt must

be accepted astrue. The prosecution must be given the benefit of dl favorableinferences

that may be reasonably drawn from the evidence. Matters regarding the weight and

credibility of the evidence are to be resolved by thejury. We reverse when, with respect

to an dement of the offense charged, the evidence is such that reasonable and fair-minded

jurors could only find the accused not guilty.
Muscolino v. State, 803 So. 2d 1240 (110) (Miss. Ct. App. 2002) (citations omitted). In hisargument,
Williams incorporates his previous arguments as reasons why the evidence wasinsufficient to convict him.
Bascdly, Williams argues that snce he clams to have shot Redd in sdlf-defense, then that is sufficient
evidence for the jury to find him innocent of the charges. However, in accepting as true the credible
evidence condgtent with Williams guilt, we cannot find that the evidence is such that reasonable and fair-
minded jurors could only find the accused not guilty.

b. Overwhelming weight of the evidence
15. We look to our standard of review in determining whether the jury verdict was againg the
overwhelming weight of the evidence:

[T]his Court must accept as true the evidence which supports the verdict and will reverse

only when convinced that the circuit court has abused itsdiscretion in failing to grant anew
tria. Only in those cases where the verdict is so contrary to the overwheming weight of



the evidence that to dlow it to sand would sanction an unconscionable injustice will this

Court disturb it onapped. Assuch, if theverdict isagaing the overwhelming weight of the

evidence, then anew trid is proper.
Baker v. State, 802 So. 2d 77 (114) (Miss. 2001). In claming that the verdict of guilty of mandaughter
was agang the overwheming weight of the evidence, Williams again relieson his verson of the evert, in
which Redd had agun and fired first. However, we cannot find that thetria court has abused itsdiscretion
infalling to grant anew trid. Furthermore, we cannot find that to let the verdict stand would sanction an
unconscionable injugtice. Thus, we find thisissue to be without merit.
116. THE JUDGMENT OF THE TALLAHATCHIE COUNTY CIRCUIT COURT OF
CONVICTION OF MANSLAUGHTER AND SENTENCE OF TWENTY YEARS IN THE

CUSTODYOFTHEMISS SSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE TAXED TO TALLAHATCHIE COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



